Magistrates’ Court
Victoria

MAGISTRATES’ COURT OF VICTORIA

PRACTICE NOTE

No. 2 of 1998

Video Conferencing Guidelines

The Chief Magistrate issues this Practice Note pursuant to Section 42Q of
the Evidence Act 1958

GUIDELINES FOR THE CONDUCT OF CRIMINAL COURT PROCEEDINGS
BETWEEN COURTS AND CORRECTIONAL FACILITIES

General

Video conference facilities provide Victorian courts with the capacity to
take or receive evidence and submissions from witnesses or persons
involved in court proceedings in circumstances where it would be
expensive, inconvenient or otherwise not desirable for a person to attend
a court in person.

Video conferencing facilities installed at correctional facilities can be used
in matters including remands, 8 day remands, pleas, uncontested bail
applications, status hearings, contest or committal mentions, crimes
(family violence) matters, direct hand up briefs, directions hearings and
arraignments where the defendant/accused is in custody as well as where
persons in custody are required to appear before a court as a witness.
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became operational on 22 December 1997 and inserts a new Part 2A in
the Evidence Act.

The purpose of the Act is to facilitate appearance before, or the giving of
evidence or making of submissions to courts by audio visual or audio
links (includes telephone, Telecourt and video conference). Where
appropriate, reference to the provisions of the Act are included in these
guidelines. In addition, each court has made or will make Rules of Court
(mirrored in each jurisdiction) prescribing forms and matters relating to
practice and procedure under the Act.

The Act makes special provisions applicable to children under the
Children and Young Persons Act 1989 which are not included in these
guidelines and which will be the subject of separate Rules of Court.

The Act broadly envisages two forms of application; Division 2 relates to
persons other than accused (i.e. witnesses) appearing before a court by
way of audio visual link and Division 3 deals with accused persons.

Context

In these guidelines reference to the "court point” means the courtroom or
other place where the court is sitting and the "remote point” is the place
where the person appearing via the video link is located, for example, a
prison.

Wherever possible proceedings by way of video link are conducted as a
normal court proceeding and persons largely observe the same courtesies
and protocols. No adverse implications are drawn from a person’s
appearance by way of a video link nor does evidence given via video link
have any greater or lesser weight because it is made via video link.

The following are general guidelines developed to assist the conduct of
video conferences between courts/correctional facilities and persons in
custody/their representatives in criminal proceedings.

Appearance of an accused in custody by video link

Section 42K(1) of the Act creates a presumption that an accused person
will appear via video link for bail and other pre-trial proceedings. The
types of proceedings where accused persons may appear before a court by
way of video link (unless the court otherwise directs) are:

(@) bail applications (not including where a person is taken into
custody and must appear before a bail justice or Magistrates’ court
within a reasonable time, unless the accused consents to appear by
way of video link).
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(c) at a status hearing or committal mention.
(d) at an application for adjournment of a hearing.

(e) for an arraignment on a day other than when the trial is to take
place.

Where in relation to any of the above proceedings an accused in custody
IS to appear before a court by way of video link, the prison or alternatively
Prison Central Records should notify the court at which the accused is
scheduled to appear, using the attached 'HEARING REQUEST FORM' (for
prisons) or alternatively the PIMS report entitled "SCHEDULED COURT
APPEARANCES (for Prison Central Records). The appropriate form should
be transmitted (by facsimile) to the Criminal Coordinator/Contact Officer
(see Page 7) of the relevant court as soon as possible but should be lodged
no later than Midday on the day before the day on which it is proposed
that the video link will take place. The Court Coordinator will confirm the
bookings listed, make a notation to that effect, and fax confirmation to
Prison Central Records before 4.00 PM on the day before the listed video
links are scheduled to occur.

The court will be responsible for notifying the prosecution and where
necessary the defendant's legal representative that a video link from the
prison has been scheduled.

Scheduled listing times for video links to Melbourne Magistrates Court

(MMC)

Prison All video links for Melbourne
Magistrates Court listed for

Melbourne Assessment 9.30 am daily
Prison (MAP) via

TELECOURT

Port Phillip Prison 10.30 am daily
Committal Mentions (ALL 11.30 am daily
PRISONS)

Metropolitan Women's 12.30 pm daily
Correctional Centre

Fulham Correctional Centre 2.00 pm daily

NOTE: Listing times as shown above may be subject to review dependant
on the number of matters scheduled for video links.

In any of matters, (a) - (e) above, at any time in the course of a proceeding,
the court, on its own initiative or on application of a party to the
proceeding may make a direction that the accused person be physically
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may be made by, or on behalf of, the accused or by the prosecution up to
3 days before the accused is due to appear, or a shorter period as fixed by
the court or with leave of the court at any time during the proceedings.

Applications will be determined by the court based on the written
application, which must include the grounds for the application, and any
written submissions, without hearing from the applicant or any other

party.

Accused required to physically appear before the court

S.42K(2) of the Act provides that an accused person is required to be
physically brought before the court, unless the court otherwise directs in
the following matters:

(@) a committal proceeding

(b) an inquiry as to his or her fitness to stand trial
(c) the trial or hearing of the charge

(d) a sentence hearing

(e) an appeal from a trial or hearing

In any of the above proceedings, a court can, on application or on its own
initiative, direct that an accused appear by audio visual link. Application
for a direction that an accused appear by way of video link in these
proceedings may be made by, or on behalf of the accused, or by the
prosecution at any time during the proceedings. Applications must be
lodged up to 14 days before the accused is due to appear before the court
or a shorter period fixed by the court or with leave of the court at any time
during the proceedings.

Applications for such a direction, unless made with the consent of all
parties to the proceeding, can only be granted by the court if there are
exceptional circumstances.

In any other proceeding (other than those mentioned in S.42K(1)(2)(3) for
example directions hearings under section 5 of the Crimes (Criminal
Trials) Act 1993, proceedings under the Crimes (Confiscation of Profits)
Act 1986 and proceedings under Division 1 or 2 of Part 4 of the
Sentencing Act 1991) the court may direct, either of its own initiative or
by application of a party to the proceedings, that an accused person
appear by audio visual link. Application under S.42K(4) can be made by
or on behalf of the accused person or by the prosecution up to 14 days
before the accused is due to appear or a shorter time fixed by the court or
with leave of the court at any time during the proceedings. (S.42N)
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A court can direct on application or on the court's own initiative that any
person may appear before, or give evidence or make a submission to a
court by video link. For prisons this section is likely to apply most
commonly where a person being held in custody is required to before a
court as a witness in a matter to which they are not a party.

Application for a direction that a person appear by way of audio visual
link under section 42E is made by filing FORM 41AA "NOTICE OF
APPLICATION UNDER SECTION 42E(1) OF THE EVIDENCE ACT 1958"
(available from courts). Such application must be made by a party to the
proceeding (i.e. not a prison).

Application Form 41AA must be filed with the court by the applicant at
least 14 days before the person the subject of the application is due to
appear before the court. As soon as practicable after filing of Form 41AA
the applicant must serve a copy on every other party.

Pre video conference arrangements

Prior to the time for the scheduled video conference, the court will notify
the nominated Prison Contact Officer at what time the inmate should be
seated and ready in the room set aside for the video conference, (normally
at least 15 minutes prior to the scheduled time for the video conference).

The nominated Prison Contact Officer is responsible for ensuring the
video conference unit is operational and switched on prior to the
scheduled time for the video conference.

Third persons

Where, for any reason, a third party (i.e. prison officer, technical
assistant, interpreter at a remote end) is present in the room from where
the video conference is being transmitted then that person should, at the
start of the proceedings, be introduced (by prosecutor or counsel as
appropriate) and their purpose in being present explained to the court.
No person, other than those already introduced to the court, should enter
the video conference room whilst a video conference hearing is in
progress.

If a person, other then the inmate/witness, needs for any reason
pertinent to the conduct of proceedings to interject (i.e. to report a
technical problem effecting the conduct of the case, to report that some
attempt has been made to interrupt, intervene or intimidate the witness,
or to report any untoward behavior on the part of any person in the room)
the person should excuse him/herself and interject only at an appropriate
moment.

Third persons must not coach, interrupt, intervene or intimidate the
witness. Exhibits should be handed to the witness without comment.
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officer/clerk/associate/tipstaff will check that the link has been
established. The presiding judicial officer should confirm that the
witness/person at the remote point can be seen and heard clearly and
similarly, that the witness at the remote point can clearly see and hear
the judicial officer.

Where the video link has been established (i.e. activated) it will not be
necessary for persons appearing by way of video link to bow to the bench
either on the opening or closing of the court.

Where a video conference is to occur immediately after the opening of a
court or is the only proceeding before the court, then the video link
should not be activated until after the court has been formally opened
and the judge/magistrate seated.

Similarly, where the court is to finish directly after a video link or
proceedings are adjourned temporarily during a video link it will not be
necessary for the person at the remote point to stand. Ideally, the video
link should be disconnected before the court adjourns.

Administering the oath

Section 42Y of the Act enables the oath to be administered from the court
point by the video link or by an authorized person at the remote end.

A bible and a Koran should be available at each prison location in the
room set aside for video conferences. An affirmation can be used in lieu
of an oath.

Charging
The clerk/associate should stand as should the accused.

Connecting and disconnecting video links

Unless specific circumstances exist the court will be responsible for
calling prison sites and similarly will be responsible for disconnecting
calls at the conclusion of proceedings (i.e. the court will hang up). The
court (bench clerk/tipstave) will be responsible for ending the call and will
indicate to the remote end that the call will be disconnected.

Where for any reason a video link is interrupted during the proceeding (for
technical reasons) proceedings will be suspended and will not continue in
the absence of the accused.
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equipped with facilities that enable private communication to take place
between the accused person and any legal practitioner and for documents
to be transmitted between both sites by those persons. This includes
during the hearing, during adjournments or shortly before or after the
hearing.

Where persons appearing by way of a video link require confidential
discussions with their legal counsel a dedicated telephone line/fax should
be provided for this purpose.

Where the prison is the remote point and any person other than accused
and his legal representative are present in the room that person should
leave the room during confidential discussions unless the good order and
security of the correctional facility is threatened.

Document Transfer

Section 42U of the Act enables the transmission of documents between
the court point and the remote point by any means without the need to
prove that the copy transmitted is a true copy of the document.

Document cameras located at each court location will allow for the
transmission of images of original exhibits/evidence to remote sites, thus
obviating any concerns about the security of original documentation in
the possession of the court. Copies of documents can otherwise be
transmitted via facsimile as directed by the court.

Equipment

S.42G sets out the technical requirements for a video link being that both
the court and the remote point must be equipped with facilities that:

(1) enable all appropriate persons at the court to see and hear the
person appearing before the court or giving the evidence or making
the submission; and

(i) enable all appropriate persons at the remote site to see and hear
appropriate persons at the court.

Camera

There are special security issues that need to be considered where an
inmate is appearing before a court by way of video conference so as to
ensure the inmate is able to give evidence without interference.

Courts will at all times have the ability to control the camera view at
prison video conference sites. The Magistrate/Judge can have a view of
the entire room and of all persons present at any time before, during or
after the hearing. The Judge/Magistrate will also have a head and
shoulders view of the witness.
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while in the video conferencing room.

Witnesses will have a view of the person speaking at the time whether
that be Magistrate, counsel etc. Even where for any reason the courtroom
Is not visible on the video screen (but equipment is operational) persons
should assume always that they are, or may be, visible to the courtroom.

It is not necessary that witnesses look at the camera when addressing a
person via video link. The cameras are positioned such that looking at
the image on the screen will transmit as looking at the person being
addressed at the far end.

Microphones

Microphones used in video link hearings are highly sensitive. Persons
appearing before a court by way of a video link should assume from the
time the video link is activated to the time the link is disconnected that
microphones are “live” and as such all remarks are audible to the court.
The exception here is where, for any reason, the court or the remote site”
mute” their microphones.

Persons should avoid shuffling papers or tapping objects near the
microphone to ensure the clarity of the transmission.

Where for any reason it is necessary to mute the microphones at the
remote end (i.e. where counsel need to speak confidentially with client)
the court must be advised before the microphones are switched to mute.
Where the microphone at the remote site is “muted” (ie no conversation is
audible to the court from the remote site) the court will at all times be
aware of that.
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Contact persons for courts

Court:

Name of contact
Position:
Telephone:

Fax:

Court:

Name of contact
Position:
Telephone:

Fax:

Court:

Name of contact
Position:
Telephone:

Fax:

Court:

Name of contact
Position:
Telephone:

Fax:

MELBOURNE MAGISTRATES’ COURT
CONNIE PISTININZI

VIDEO CONFERENCING COORDINATOR
9628 7805

9628 7808

MELBOURNE COUNTY COURT (CRIMINAL)

IAN McPHEE

DIRECTOR, CRIMINAL TRIAL LISTING DIRECTORATE
9603 9384

9603 9377

MOE MAGISTRATES COURT

KAYLENE JAMES

VIDEO CONFERENCING COORDINATOR
(03) 5127 4817

(03) 5127 8780

MILDURA LAW COURTS
GRAEME CHIRGWIN
REGISTRAR

(03) 5023 0519

(03) 5021 1794

(Further court contacts to be confirmed)

Contact persons for Prisons

Prison:

Name of contact
Position:
Telephone:

Fax:

Prison:

Name of contact
Position:
Telephone:

Fax:

Prison:

Name of contact
Position:
Telephone:

Fax:

Prison:
Contact
Telephone:
Fax:

FULHAM CORRECTIONAL CENTRE
ANDY SENIOR

CORRECTIONAL MANAGER

(03) 51 433 222

(03) 51 432 877

PORT PHILLIP PRISON
ROBERT AIRD
SUPERVISOR

9296 2200

9296 2218

METROPOLITAN WOMEN’S CORRECTIONAL
RYAN GLASSEY

PRISON RECORDS MANAGER

9217 8400

9217 8480

MELBOURNE ASSESSMENT PRISON
RECEPTION SUPERVISOR

9321 4136

9321 4167
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Fax No:

At

Video-Conference
Hearing Request Form

From

Prison
Fax No:

Requested date of Video-Conference:

Defendant’s Name

Court Case No.
(if known)

Party requesting V/C

Video link
Confirmed

Yes/No

(to be completed by
court)

MICHAEL A. ADAMS, QC

Chief Magistrate

1 April 1998
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